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The summary :

Civil liability for medical errors constitutes one of the most intricate legal issues,
falling within the scope of professional relationships marked by a human
dimension. The establishment of such liability is governed either by the general
rules of tort liability in the absence of a contractual relationship, or by
contractual liability where a therapeutic relationship exists between the
physician and the patient. A medical error is assessed based on both objective
and subjective standards, taking into account the conduct expected of an
ordinarily prudent physician under similar circumstances, and the extent to
which the duty of care and vigilance has been observed.
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This liability rests on the presence of three essential elements: fault, damage,
and a causal link between them,Proving these elements poses considerable
difficulty due to the technical nature of medical practice, as the non-specialized
judge is often unable to determine the existence of fault based solely on legal
evidence, Consequently, medical expertise becomes the primary technical means
to ascertain the error and its causal connection to the harm suffered by the
patient.

Furthermore, the medical facts involved are often complex, with various factors
beyond the physician’s control potentially contributing to the outcome, making
the burden of proof a persistent challenge in judicial proceedings. Once
established, this liability entails an obligation upon the physician or the
healthcare provider to compensate for both material damages—such as loss of
income or medical expenses—and moral damages resulting from physical or
psychological suffering. In this context, medical insurance emerges as a crucial
mechanism to alleviate the financial burdens arising from medical errors.

This underscores the necessity for a dedicated legislative framework governing
medical liability—one that reflects the particularities of the medical profession
and ensures a balanced legal protection for both parties in the therapeutic
relationship.
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